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PROCEEDINGS 

THE VIDEOGRAPHER: We are going on 

the record, and the time is 1 ; 52 . This is the 
ideotaped deposition of Dr. W. Kip Viscusi taken 
^<by the plaintiff in the matter of Williams Barnes, 
^et al. versus The American Tobacco Company, Inc., 
et al. unc^^^^he jurisdiction of the United States 
istrict for the Eastern District of 

PennsyIva^^^^ Civil Action No. 96CV-5903. The 
depositio|^^^ being held at National Economic 

search .^^^siation, One Main Street, Cambridge, 
Mass^^ on ^g&ept ember 24, 1997. 

My name is Laura Stone. I am the 
video specTa4.a.st . The court reporter is Lisa 
Miller f o f Dc^ is Wong Associates with offices at 
50 Frank 1reet. Boston, Massachusetts. 

Counsel wt^^Wnow state their appearance for the 
record, a^^^9he court reporter will swear in the 
witnes s. 

MR. BECNEL: Daniel E. Becnel, Jr., 

epresenting the Barnes interest. 

MR. VERNON: Keith Vernon 

representing Barnes. 

MR. WEIL; Jeff Weil representing 
the Philip Morris defendant. 
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THE WITNESS; W. Kip Viscusi, the 

deponent, 

MR. WEIL: One housekeeping matter, 

which we discussed off the record and will now 
continue on the record, that's the production of 
’documents which Dr. Viscusi reviewed and used in 

his report and in support of his 
e’s giving in this case. 

There was what could be interpreted 
or those types of documents, and I 
ng to Mr. Becnel and Mr. Vernon a 
ts which Dr. Viscusi has reviewed 
eparation of his report and the 
^s opinion in this case. One of them 
of his book called Smoking Making 
the Ri skv ^Xi'& ^is ion . 

K MR. BECNEL; Let me identify 

eporter, can you give me one of your 
stickums, and I'll just mark them as we go. 

Okay. We’ll mark it as V-i. 

(Document marked as Exhibit V-l 
for identification) 

MR. WEIL: Next are three binders. 
These are binders which we would want back but can 
make complete copies of for you, and you can use 
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them during the course of this deposition. You 
can take them with you tonight if you want, but we 
only have one set of them so far. You can tell me 
^what you want at the end of the deposition and 
we'll make copies. 

MR. BECNEL: Let's give each one of 

(them a se e number. We'll call the first one 


PA Smoke ^ - 


"Backup B 


thai 



;is called 




2 . 


MR. WEIL: The first one is called 

For Expert Report." 

MR. BECNEL: Okay. And I'll mark 

(Document marked as Exhibit V-2 
for identification) 

MR. WEIL: All right. The next one 

ckup Book #1." 

MR. BECNEL: I'll call that V-3. 

(Document marked as Exhibit V-3 
for identification) 

MR. WEIL; And then "Backup Book 

MR. BECNEL: And that will be V-4. 

(Document marked as Exhibit V-4 
for identification) 

MR. BECNEL: And I will ask you, 
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counsel, to make us at least one copy, and we will 
just give the court reporter the original. 

MR. WEIL: Fine. 

I MR. BECNEL; And while we’re 

^housekeeping, if we would have a clean copy of his 
,CV, we could attach that. 

THE WITNESS: Isn't that part of 


pne of th 

That is p 
ant - - 



sect!on o 



MR. WEIL: You know what that is? 
f, and you can take that out if you 


MR. BECNEL: Okay. That'S fine. 

MR. WEIL: V-2. It's the first 

~^2 . And there is one other set of 
documentsf^wlT^ch I just learned about this morning 
that Dr. s i looked at in connection with 

^preparing^^^^ report, and I haven't even seen a 
copy of t^^^yet . I will tell you what that is 
and get a copy for you as soon as we can. It has 
to do with a 1997 Audit & Survey report that was . 
^one on risk perception. You can ask Dr. Viscusi 
more about it during the deposition, but I'd just 
alert you to the fact that that’s another set of 
documents which he's looked at and used to 
formulate his report. 3 haven't seen it yet. I 
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DIRECT EXAMINATION 
BY MR, BECNEL: 

Q, Dr. Viscusi, can you tell us when 

syou were first retained in the Barnes case. 

A. I believe it was this spring or summer. 

I'm not sure exactly when, but somewhere several 

w 

How were you retained? 
ith Mr. Weil, and at that time he 
it if this case went forward, that he 
me as an expert. 

Did he write you a letter? 
have no correspondence from him, I 

Did he give you a telephone call? 
illy there was a phone call to set up 
^meeting in Boston where I met with 
Ither attorneys. 

All right. The attorneys you met 
with -- I don't want to know what you talked 
ibout, but who were the attorneys you met with? 

A. One was Mike Doluisio -- I'm not sure of 

the spelling -- from Dechert Price & Rhoads and a 
woman, and I'm not sure what firm she was with or 
what her name was. 
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Q. Do you know who they represented or 

purported to represent? 

A. The defense in this case, but I'm not sure 

tow it broke out among the different lawyers. 

Q. So you don't know whether it was 

just lawyers for Philip Morris or RJR or maybe 


combina ti6 




know 


cont ra c tu 


hose tobi 



All right. Did you execute any 
[reement with those law firms or 
companies that retained you? 


re was 


no formal contract. There 


I told them what my hourly rate 


was if th^^^^mnted me to work on the case. 

Q And what was your hourly rate? 


00 an hour. 

And there's no written agreement of 
lemorandum or letter, outlining the 



any kind. 


payment schedule and the billable rate? 

None that I sent them or they sent me. 

Q. Have you sent any bills up to this 

point concerning your consultation in this case? 

I have not personally submitted billS/ but 
NERA, where we are now, did submit a bill for my 


work on ‘this expert report. 
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1 ! Q. All right. Who keeps the time and 

2 I charges on the work that you do in this case? 

3 I A. I keep the time and I relay it to NERA, and 

*^^ERA has been submitting the bills. 

Q. Do you keep memorandums of billable 

^^time in some diary? 

No I do is traditionally I have a 

do two hours, I write two hours. 

It I don't keep like a time log of my 


How much time up to this point 
deposition starting today have you 
Itation, in review of documents, 
s, consulting with lawyers in this 

oximate guess is about 26 hours, 
hat range. 

Those 26 hours began on what day? 
A, I don’t know. It was before I submitted 

this report. The very first time would be my 
leeting with them when they came to my office. I 
didn't charge them for any time before that 
meeting, but I’m not sure what date that was. 

Q. Are you computer literate? 

A. I‘ do E-mail, but 1 do not do any of my own 
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typing. I can type. 


How are your records inaintained in 


terms of your billable hours? 


I write down 


literally, I write down on 


a sheet of paper I’ll keep tabs, eight hours then 
^another four hours, two hours, so if I’m on the 
plane rea qj documents, when I get back I'll 
write dow^ tJw,o hours if it was two hours. So 


hat's ba 


Illy the way I do it . I don’t have 


ny compu^^Szed system or anything. 




number of 



Have you ever seen a copy of your 
of memorializing dates and times and 
n each aspect of the case? 

an E-mail to NERA indicating the 
rs I'd worked up through August on 


he case, that simply indicated that I'd 

worked te^^^^urs. but I didn't indicate so many 
hours was^^^ the meeting with them, so many hours 
was for preparing my expert report. 

Q. So you have no written record that, 

escribes the tasks performed, the date performed 
and how many hours? 

A. That's true of all my consulting. I just 


don't do that . 


Have you ever been an expert 
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Q. Do you work with them on contracts 

or grants that they get? 

A. Yes . 

Q. Did they do work for the tobacco 

interest? 

MR. WEIL: Objection to the form. 

A. The "Wh^ orked on this case. This is the only 

it obacco - r^la-^ed case I've worked with NERA on. 

Q.Do you know if this company has 
consulting arrangements with the 
est s? 

MR. WEIL: Objection to the form, 

t know. I know they've done work 
don't know if they have any 
^ntract . 

what do you mean you know they've 
^ore , sir? 

the people at NERA testified in the 
public hearings held by OSHA on environmental 
tobacco smoke, so I know at least on one other 
ccasion, they've done tobacco-related work. 

Q. So they have been consultants for 

the tobacco industry previous to your being 
retained as a special consultant? 

A. I'm not sure if they worked for an 
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1 6 

industry. I believe they were just consulting to 
a law firm, so I don’t think it was any direct 
relationship to a company, but once again, this is 
lOt my contract. 1 don't know how they set it up. 

0. As a special consultant, why do you 

’have to submit your bills through this company? 

- 1 have to do it. Sometimes I’ve 

;ubmi t ted ^y-^i 11 s directly. The advantage of 

t cuts down on my paperwork, but 
it, there's no reason why I have to 
paid the same amount regardless. 

Well, in this case, sir, you told 
it roughly 26 hours, which would 
'our hourly rate to about $13,000. 

-hla t $13,000? 

hat and nothing more, so I get 
^ and 1 get no extra bonuses or any 
ids. 

So what does the National Economic 
'Research Associates get for submitting bills for . 
iou? Why do they do that? 

MR. WEIL: If you know. 

A. I don't know. They don’t get anything. 

There’s no profit out of this for them. 

Qf. Why would they allow you to use 
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their facilities and to do your paperwork and 
collect the money for you in a consulting contrac 
that you have that they get no money for? 

MR. WEIL: Objection. Calls for 

speculation. Lack of foundation. 

i 

1 


. Q- 

. Why, 

^f Xeroxi 
|peopl e a s 
ma t e ria1s 

^repl 


A . 


Dr 



You can answer. 

working with NERA people in terms 
nders and whatever, so NERA staff 
d in terms of preparing some of my 

What staff people assisted in 
materials from NERA? 
ert Nichols. 


I 

A . 

! 

his 

i 

and 


Q. 
He 
of f i c 
f orme 


Q. 



And who is he? 

NERA economist. I'm not sure what 
nternal title is, but he's a Ph.D. 
vard professor. 

Does he do work for the tobacco 


indust ry? 

A. I don't know if he’s ever done work for 

^ndust ry. 


Q. Does he do work for law firms 

representing the tobacco industry? 

MR. WEIL; Objection. Lack of 
foundation. Speculative. 


/ 
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A. I only know of one instance where he may 

have done work for them. 

Q- When was that, sir? 




That was the OSHA hearings on environmental 


tobacco smoke. 


sfor those 



'interests' 


companies 




unive r sit 


Was he under contract to do work 
hearings to The Tobacco Institute, 


cco i&du^ry or law firms representing tobacco 


MR. WEIL: Objection. Lack of 

lalls for speculation. 


ve^no idea. 


Do you own stock, sir? 






You own no stock in the tobacco 


k in any company unless TIA-CREF, my 
Sion plan, invested in them. So 


19^?^CREF owns stock in lots of companies on behalf of 
20Jl^university professors throughout the country. I - 
21^'^^on’t know what their portfolio is. 

22 Q. When the funds were remitted to you 

23 from the tobacco interests or the law firm, did 

24 you get the check directly? 


2 5 A . 


■Yes . 
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A. I don't know what they did- 1 just know 

that 1 got a check from them for $5,000. 

Q. Well, who will give and issue to 

^ I Jyou your tax reporting requirements for this 
^consultation work? 

’a. Who will cut me a 1099 form or whatever it 


is? 




A . 






That’s correct . 
ou 1 d . 

So you do not give the tobacco 
the law firms that you're working for 
ecurity number or employee -- or 
D. number directly; is that correct? 
aven't asked me for it. I don’t care 
goes. It doesn't matter to me. 

So the people that are hired in 
t are getting paid is the National 
arch Associates; is that correct? 

MR. WEIL: Objection. Misstates 

his testimony. He already said he's been paid. 

Q. Is that correct, sir? 

A. I've been paid. The checks are probably 

written to NERA then paid to me. 

0. Do they take any percentage of the 

money from your billable time, whether it's 
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1'm not aware of anybody who owns stock in 


tobacco companies. 


How many employees are at NERA? 
MR. WEIL; Objection. Lack of 


f oundation. 


A. 1 don't know that number either. There's 

under lOO^'^Kejse. I don't know their national 


otal . 


oca ted igTz 




Well, how many states are they 


MR. WEIL: Objection. Lack of 



else they 


know that either. I know they're 
in New Vo^^^^nd California, but 1 don't know where 
else they^^i^ht have offices. 

(At this point, Eileen M. Johnson 

S entered the deposition room) 

Well, how did you become associated 

with them, sir? 

Two of the NERA consultants are Harvard 
rofessors or former Harvard professors whom I 
knew, two more are MIT professors whom 1 know and 
another person who works for NERA is a former 
professor colleague of mine, so it was a natural 
kind of ‘thing in terms of a working relationship 
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1 I to want to work with people you have high 

2 I professional regard for. 

31 Q. Do any of those people whom you 

;have high regard for represent tobacco interests 
or law firms representing tobacco interests? 


I don’t know any more than I've already 
of those people was Dr. Nichols, 
eady discussed. 

Now, once you were retained, were 
this office or at your home? 
ailed at my Harvard Law School 

And you use the Harvard Law School 
ing work? 

MR. WEIL: Objection. Vague and 


sure what that question means, 
well, are you allowed under your 
teaching contract with Harvard to do private 
outside consulting work? 

Yes. 

Q- And are you allowed to use Harvard 

facilities to do phone calls, Faxes and the like? 
A . Yes, I am. 

Q. And how is that accounted, sir? 
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It's not. 


I just do it. 


I ' iTi not sure what 


you mean "How is that accounted?" 

0. Well, if you make a long distance 

\ 

^hone call for your private consultation work, 
whether through yourself or through NERA, is 
Harvard billed for that, or do you pay the charges 
for those ^^^^rred costs? 


phone cards I use for personal 


_ a11s, anc^I^B Iso have every FedEx bill 


reimbu r s e 


ard Law School for all Federal 


xpress Chafes. 



So any phone records that you would 


have in cpnsuUtation with either NERA in your work 
in the tcase or with the law firms, you 
would hav^jj^ed your phone card for, wouldn’t you? 
A. We ^^^^i t's free to call NERA. 


Is it free to call the law firms 


that have retained you? 


A. No, it's not free to call the law firms. 

Q. Do you bill for those services and- 

phone calls where you initiate the call? 

A. If I'm returning a phone call from people 

whom I don't know, I would call them generally on 
my regular phone line. 

0. Who is your calling card with, sir? 
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1 I A. I have two calling cards, one with MCI, one 

2 ! with AT&T. 

0 . And these two calling cards would 

)e the two cards that you would use to charge your 
>hone records? 

These are the two, yes. 

Q- Are they both listed under your 


ey are. 

And that would reflect any phone 
charge cards that were made -- 
™i/ou to tobacco interests, law firms 
n this case? 

could be on my home phone as well. 
How do you bill for time and 
r bills to the tobacco interests for 
u made and you charged to your 
accounts, ^^wh^^her home, office, calling cards? 

MR. WEIL: Objection to the form 

^and asked and answered. I think he's already 
oo vered this billing issue. 

A. I only bill for time. I don't bill for 

Federal Express charges or other incidental 
expenses. 

o’. So at in no time do you have any 
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charges for long distance calls, postage, Federal 
Express, Faxes and the like,- is that correct? 

A. Only if there are a lot of Federal Express 

harges. I've had none in this case, but for 
pther clients for whom I have a large Federal 
Express bill, they would all get pooled together. 
1 have noled them yet, but I'm keeping tabs 

ncurred over the past year. 

And how do you generate and keep 
illing for Faxes, Federal Express 




Th4jie.....have been no Faxes . There has been 



MR. WEIL: For work in this case? 

MR. BECNEL: For work in this 

case. 

A . 

no Fede r a e s s , to the best of my knowledge. 

Q. What is your Fax number, sir? 

A. I have a Fa^x machine at home that just goes 

into my home number. My two Fax numbers -- 

MR. WEIL; Wait a minute. What is' 
the relevance of this? 

MR. BECNEL: It's very relevant, 

counsel, because I intend to issue subpoenas for 
all of his phone records. 

MR. WEIL: Okay. I instruct him 
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to rendering your opinion? 

A. Nothing that they've provided to me. i 

can't think of anything. 

I MR. WEIL: I think there's some 


confusion. I think you think he's 


. ng to 


just documents from the law firm. I think he's 


making hi 


iocument s 


to you in 




stion broader to include any 
you've looked at. 

What have the defendants provided 
case to review? 

MR. WEIL: You mean the defendants, 



MR. BECNEL: The defendants. 

MR. WEIL: You’re limiting it to 


them. Thiui»™]^'m sorry. You were answering it 



correctly 


'm sorry. 

^ MR. BECNEL: I was going to correct 


it . You know 


2 O^^conf usion . 


MR. WEIL: I thought there was some 


Go ahead 


A. Nothing. 

Q. What have the law firms that have 
retained you or you have consulted with provided 
to you? 
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1 


Nothing. 

Q. What instructions did you receive 


as to how you were to go about doing the work that 
Ithey wanted you to do? 

|A. They indicated that they needed a written 

(expert report. 


Q 

^ritten e^ 

A . I I 

case was ^ 

^ Q ■! 


And how did you know what the 
w&^t report they needed was? 

what the general topic of the court 
W^d on their meeting with me. 

All right. You've not reviewed the 


ple^^fe^gs^^n this case? 
A. ■ No^r^n 


Q • 

is about 







^A. 

2 0^ 

^ and 

2 1 


22 

sir. 

23 

A . 

24 


2 5 

You 


So you don't know what this lawsuit 

MR. WEIL: Objection. 

-- other than what lawyers told 


A. I am simply here to discuss my research, 

and they can determine how it's relevant. 

^ Q. That's unresponsive to my question 



A. It’s what I'm here to do. 

Q. I didn't ask you that question. 

You don’t know what this lawsuit is about? 
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DES might have been a class action. 




3 4 


1 

2 

3 


j udge 


A . 


Q, jucJge Weinstein? 

He seems to like doing these sorts of 



11 
1 

13 
P 

14 

15 ^ 
16 
1 ^ 

1 8 

1 9 

2 0 
2 1 
22 

23 

24 

25 


Jthings. It could have been him. 

Q. Well, do you know? 

I don’t know. 

Did you testify in that case, sir? 
e3S| o s i t i on , but not in court. 

Do you know if you were admitted as 
Ithat case by deposition? 

MR. WEIL: Objection, 

ri'^t know what that means. I’m an 

( just don't know what that question 

Do you know what the people who are 
ley represent the entire class of the 
tion of Pennsylvania who claim that 
they're aSHTc^ted to smoking and wanting medical 

) 

monitoring -- do you know what the facts on those 

I 

individuals are, any information concerning the 
^acts on those individuals, meaning their work 
history, their health history, their economic 
condition and the like? Do you know anything 
about that? 

MR, WEIL: Are you limiting it to 


saying th| 
smoking p| 


Waga & Spinelli 


(201) 992-4111 


51954 0034 







51954 0036 








1 

2 






37 

Q. And in each case that you testified 

in court, what was the field of expertise that you 
were tendered as? 

An econotni st . 

Q. And what was the type of testimony 

you could aid and assist the court with? What 
isort of ia:^^t^ation do you use to give to the 

fif teen cases ? 

MR. WEIL: I assume you're speaking 

ms ? 

MR. BECNEL: In general terms. 

F i £Le e Vi is just a ballpark estimate. It 

bmic damages, which I've done, and 

i 

e hazard warnings testimony in court 
on whethep'^Tt^'s an effective warning. I've also 
^ test if ied be^^ ension plan or stock options and 

at . 

Cag you tell me, sir, how hazardous 
chemicals warnings is inside the field of 
economic s. 

MS. JOHNSON: Objection to the form 

of the question. 

A. I study how people make choices and 

decisions under uncertainty, and hazard sources 
are one source of information that could affect 


:ourt in 

in general 

A . ^ 

wo\fi.^^>e 

I've also 


issues lij 

\ 

\ 

0 .' 
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14 A 





19United States? 


2 0 A . 


23 sir? 


24 A . 


Waga & Spinelli (201) 992-4111 

http://legacy.library.ucsf.edMid('fjq0^tp§0/pGWw.industrydocuments.ucsf.edu/docs/mfgl0001 



Lewis's Chemical Hazard Index? 


A . 


No, I'm not . 

Q. Are you familiar with Sax's the 

pangerous Properties of Chemicals? 

A, No. 

Are you familiar with AAR on the 
isportation in railroads of 




Are you familiar with any of the 
lals dealing with marine 
irt^^ToVi of materials? 

iviewed some of them in connection 
with one but I didn't write any of those 

manuals, StrsHthat ' s not a main area of my 
expertise 
Q. 

with the E 
materiaIs? 

A. I don't do transportation hazards. 

^ Q. Do you have any background in 

chemistry whatsoever? 

A. College chemistry. 

Q. You’ve never been offered as a 

chemi s t ?‘ 


How about DOTS, manuals dealing 
sport-ation and warnings of hazardous 
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lA. 



10 ’as an eco^^^ycs field. 
il^siiS^'^. O. I have 



yP«aid you're 
1 4 ^^memory ; i correct? 


1 5 A . 


17^’^ out of my 


le^^and I tri 


2 3 A . 
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A. That'S correct. 

Q. Did any of the congressional 

testimony that you gave involve smoking or smoking 
related issues? 

h. No. Only to the extent that product 

liability pertains to smoking generally. 

_ 

o . ~ Have you written any books 

concerningt pr^oduct liability? 


I How many? 

(ok exclusively dealing with product 



What was the theme of your product 


so It wasss 


Retailed empirical analysis of the 


liability! 


Wh^t is the liability crisis, sir? 


A. From 1984 to 1986 there was an explosion in 

liability costs and insurance costs in the United’ 
tates. Insurance premiums tripled in a three- 
year period, and it had significant effects on 
society in terms of depressing innovation in new 
products, shutting down important lines of 
research' in the medical area with respect to 
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lifesaving products. 

Q. So you took a position in your book 

that plaintiffs, because of the liability crisis, 
ere responsible for the liability crisis? 

MR. WEIL: Objection. 

No-^ I would never blame plaintiffs. Some 
of my bes ents are plaintiffs in some sense. 

he book was to indicate that the 
e substantially up. In the case of 
n't blaming plaintiffs at all, and 
of damages, the main theme of the 
reason why damages have gone up is 
inflation, so that's not an anti- 
a t all. 

In terms of the role of liability 
hen liability kicks in, one area 
where I d^^^^ve reservations was with respect to 
,toxic torts since^there was no deterrence role 
that would be served for opposing liability on 
^irms long after they've taken the actions that 
are at issue in the case in situations where when 
they took the action they were not aware of the 
liability that would be applied. 

0- Are you referring to asbestos? 

A. That would be the classic example. 
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side? 


Plaintiff or defendant, neither 


I've not billed any hours, and I’ve not 



igned up with any party to work on it. 
i Q. When you say you've not billed any, 

have you been consulted? 



e i f I w 



1if orni. 


ailed by one company, and they asked 
to work for them, and I said no. 
Which company was that? 
know. It was some company in 


McGahn? 





Bristol Myers Squibb? 


Replicon? 

ley were not a big player. I 


wouldn't know who.- You know, it was several years 
ago back when I was at Duke. 


Are you familiar with Dr, Gorgeaide 


from Duke? 


I don't know him. 


One of the people that invented 


breast implants. 


No, I don't know him. 
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ro 



You've worked at a number of 
that accept a great deal of grant 
money from business and industry, don't you? 

^ MR. WEIL: Objection, 

A. I don't know if Harvard Law School, for 

example, accepts any grant money from business 
don't kno ^^^s^ their funding works. 

Q. f'- You're a professor now, are you 

not ? 


What is your professorship called? 
Cogan, Jr., professor of law and 

And what is that? 

Cogan, Jr., is a Boston lawyer who 
o $3 million donation for the 


You've also been professor for the 
Olin Company, is that correct, under some grant? 

MR, WEIL: I'm sorry. Professor 

■or the Olin Company? 

MR. BECNEL: Olin. He had a 

professorship for Olin. 

A. The visiting professorship was called the 

Olin professor, but it's not the Olin Company, 
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It'S the Olin Foundation. 

Q. And that is a chemical company? 

A. It was John M. Olin, so I'm not sure where 

the -- what company it was, but it's the Olin 
Founda tion. 

0. Do you have a law degree, sir? 


Have you studied law? 
ever been a student in a law school. 




I've take! 


^course from a Harvard Law School 


rofessor^l^d I teach lawyers and judges, but I 


don’^^iav|^any formal training. 

All right. When you say you teach 
lawyers a nq^ >udoes, what do you mean by that, sir 
A. I ' ^(^.eJxaught federal judges in the George 


Mason Law! 


fool program for judges, including 


Judge Wei ^^^g in and other judges that have taken 
it, and I've taugkt many, many state judges in 
programs run throughout the country by the 
University of Kansas Law School, but it's not 
restricted to Kansas state judges. 

Q. There are two major degreed 

programs for state judges. Have you ever taught 
at the state judges school in Reno? 
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4 9 

Q. And in Virginia? 

A. No. I've only taught in the Kansas state 

judges program. 

Q, Okay. When you were at the Kennedy 

School, sir, did you do any work dealing with 
t obacco? 


During any of your education from 
ughly '76, which is your formal 
ms, I believe, did you do any work 
cl::o interests? 

During that period of time, '71 to 
involved in any litigation? 

MR. WEIL: For anybody? 

MR, BECNEL; For anybody, either 
^ for companies or plaintiffs or 

A. I assisted a Wharton professor on some 

|Pollution analysis that I assume was related to a- 
case, but it was only a few days' work, and I 
don't know whether it was really a legal case or 
consulting or whatever. 

Q. When did you start your litigation 

consulting work and/or career in that field? 
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A. Well, I'm not sure I've ever looked upon it 

as a career. The first case 1 think I did was in 
the -- 1 would have to look at my vitae. Well, 

it's not listed here, but in the early l980's, I 
was retained to do airplane crash analyses by the 


U.S, Department of Justice 



What was that about? 


injury cases where people died in 


airplane M^bes, and they needed the damages 


evaluated! 


Jus 



I And why did the Department of 
that? Did it involve the federal 


torts claornact or 



ere defendants along with the FAA. 

Okay. So you were representing the 


U.S. Govei 


fnt basically as a defense expert to 


calculate ^op^ age s? 

A. That's correct. 



Q. Was there a difference between the 

20^Cdamages you calculated and the damages the 


plaintiffs' experts calculated? 


Yes . 


What was the difference? 


I had lower numbers 


Was it because of discount rates or 


Waga & Spinelli (201) 992-4111 

http://legacy.library.ucsf.eQ Ui/tid/f]qO^.i0O/|wzUvw.industrydocuments.ucsf.edu/docs/mfgl0001 


51954 0050 


assigning different interest rates? 


A. 1 don't recall the differences. This is 15 

years ago at least, so I'm not sure what the 
^differences were. 

0. Approximately what percentage, sir, 

pt your income is generated from litigation or 
iconsultin k that may not be litigation but 

ga tion ? 

en about 5 to 10 percent of my total 
n related to litigation. It varies 
ing on, if you have DBS, for 
could be -- it’s more than 5 or 10 


Roughly, and I’m not trying to 
r personal business, what would you 
and the highest would be during 
time on a yearly basis? 



The highest might be 25 percent 


3 0 


Q. I mean in terms of $10,000, 

^50,000, $100,000 or $1,000. I'm just looking for 

numbers. 

A. It depends on what ends up being counted. 

The only real big year in terms of strict 
litigation work would be the DBS year. That would 


Waga & Spinelli 


{201> 992-4111 







Waga & Spinelli (201) 992-4111 

http://legacy.library.ucsf.edMid:/fjq0^tp§0/p(sWw.inaustrydocuments.ucsf.edu/docs/mfgl0001 


to the court and I assume to -- 






I 




Ilf 

I 

12 | 

13 

m 

14I 

15 ^ 

16^ 


18^ 
19^ 
2 0^ 




22 

23 

24 

25 


54 

report, I was visiting the University of Wyoming, 
so I did not have with me my library of 
materials. All I had with me was my smoking book, 
so to the extent that it took me beyond my smoking 
book and a couple smoking articles I had, then I 
asked him to give me the bibliographic references 
to put in^^^ 

■v® When we talk about your smoking 
^^ferring to Smokijia Making the Risky 


Q . 
we ' 
^ Decision ? 




correct. 

Okay. What couple of articles did 
you in Wyoming? 

articles I had written, my article 
e it's called "The social 
consequen^^^^of cigarette smoking" or some such 
title, an^^^^had a new paper that I am writing on 
the cigarP^ litigation. 

Q. Who funds any of those writing 

periodicals that you do, or do you do it yourself-? 

The study on the social consequences of 
smoking was funded by the National Bureau of 
Economic Research, and my research in general is 
funded at Harvard by the Harvard Law School, 
various “funds at Harvard Law School. 
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SB 

Q. Do you teach full time? 

A. It's called a full-time job, but I only 

teach on Mondays and Tuesdays. I do research on 
\the other days. 

Q. All right. When you say you only 

|teach, how many hours of classes per week do you 

Lve hours a week. That's the 
l-time teaching load at Harvard Law 


And you then devote whatever other 
^^red doing your research projects? 




, meeting with students. I 
^dents' third-year papers. I 
h various seminars for which I don’t 
dit. I run an economics journal, 
torial boards of another handful of 
journa1s,do,a number of things related to my 
position other than simply being in the classroom. 

Q. If I were to ask you, sir, your 

verage work week, how many hours per week doing 
all of those things, either research, writing, 
class work, consultation with students and the 
like? What is your hourly load in a week? And- 
I'm using an average. 
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57 

A. I don't know 

if it 

breaks 

out cleanly. 


I've never done any 

work 

directly 

for The 

Tobacco 

Institute. The only 

work 

I’ve done directly 

for 

\ 

Iciqarette companies 

was a 

morning 

of work 

on 

the 
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56 

want about what his opinion is going to be at 
trial, how he got there, what he looked at, who he 
talked to about it, et cetera, et cetera, but it 
is not your privilege at this deposition to go 
beyond the four corners of his report and just 
^either try to make him into an expert for yourself 
or ask hifa^rther questions that may satisfy your 
^some subject that’s not related to 
his expert import. And I'm going to instruct him 
not to an^ilWl questions that I think are 

^related to his expert report. If 

i! 

d to his expert report, fine, you know, 
way, but if it's not, I think it's 


harassment j^^d improper, and I'm going to instruct 
him not tparvswer. 

MR. BECNEL: So are you instructing 

him not t^^^Bswer that question? 

MRWEIL; Well, I'm asking you -- 
I don't see the relevance. If you can tell me 
what it is - - 

Q. Do you consider a cigarette to be 

not conceived as a product but as a package? 

MR. WEIL: What does that have to 

do with his opinion? 

MR. BECNEL: It’s going to have a 
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1 I lot to do with it, and I'm going to get there, but 

2 1 I mean, I can't explain it to you before I get 

3 ! there, so you can either tell him to answer or 
don't answer. It's up to you. 

MR. WEIL: Well, I'm going to give 

you a little leeway, because you've represented to 
|me that something to do with his opinion. 

is the first time the issue has 
ssuming you're making that 
in good faith, and we'll go ahead, 
t understand what you mean by 



1 8 
19 
2 0 
2 1 
22 
2 3 

24 

25 


All right. Have you ever heard of 
being a nicotine delivery device? 
eard that terminology used by people 
cigarette industry. 

Do you agree or disagree with that, 
that nicoOln^ and,cigarette smoke, that the 
cigarette is a nicotine delivery device? 

MR. WEIL: I'm going to object and' 

instruct him not to answer. 

Q. Do you know the various types of 

tobacco, sir? 

A. Burley tobacco. Other than that, I don't 

know . 


Http://legacy.library.ucsf.edu;/ti 
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Q. Do you know what flue cured tobacco 

is? 

A. I've heard it before having grown up in 

Kentucky, but 1 don't know what it is. 

Q. Do you know what dark tobaccos are? 

A. Other than an inference I'd make from the 

English 1^ ge, no 

Do you know what light air-cured 



Mary land 



Have you ever heard of Maryland 

robably tobacco either grown in 
type of seed developed in there. 

Do you know anything about oriental 

er than the fact that it presumably 
Orient . 

Do you know anything about pirque 


I've never heard that. 

Are you familiar with tobacco 
extracts in nicotine? 

A . No, I'm not. 

Q. Have you ever been consulted by the 
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tobacco industry concerning their labels and 
warnings on cigarette packages? 

A. Yes. 

^ Q. When? 

A. I don't recall the exact year, but it was 

^after the Premier cigarette initially was 
marketed, ^ consulted regarding the hazard 

fodr ^re risks associated with the Premier 



cigarette 


Who manufactured the Premier 



A . 


\ 



A . 



^A. 


synolds. 

^ And what year was that? 

recall, but it's in my book. 
Approximately? 

980's . 

In the '80s. Where were you 
^e time? 

L. Duke University. 

Q. Does Duke University have any 

^*^^ndowments by the tobacco industry? 

MR. WEIL: Objection. Lack of 

f oundation. 

A. I don't know where their endowment income 

comes f ifom. I know James B. Duke was a tobacco 
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1 I baron, and that's who they named the university 

2 t after, so I assume that, once upon a time back 

3 I there early in the century, he donated money for 
It h i s . 

Q. Okay. Since you've done a lot of 

warning labels dealing with tobaccos and other 

ing consumer warning labels. And 
u’ve done some work in; is that not 


for household chemicals rather than 
products. 

Are you familiar with the additives 
to tobacco by the cigarette 
in their products? 

MR. WEIL: Objection, 

ard that there are additives. I've 
^^^spaper accounts of them. 

' Are you familiar with nitrogen 

No . 

Q. Have you ever heard of it? 

A. It sounds like something that would come up 

in a chemistry class, but I don’t know where it’s 
found, what its properties are. 

Q. In developing the labeling that you 
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did for R.J. Reynolds, sir, did you consider that 
tobacco smoke generates nitrogen dioxide? 

MR. WEIL: Objection. He's not 

testifying in this case about the hazard warnings 
,on the Premier package. That's not what he's 

I 

^testifying about. 

MR. BECNEL: I understand. We're 

redibility now, counsel, 
ot asked to work on the hazard 
aining to the health risks of the 
ette, because they were mandated by 
I Vas called in on an issue pertaining 
isks associated with that particular 



lea 1 ing w 
. I 

warnings 
^‘gremier ct 
^ con c^^^ s . 
t o f i 

ciga re11 e 
0 . 





Are you familiar with nitrogen 


1 monoxide ?|_ 

MR. WEIL: Objection. 

A. I'^^heard,of it as a pollutant, but once 

again, I don't know its relationship to 
cigarettes. 

^ Q. Are you aware that nitrogen dioxide 

is both carcinogenic and mutagenic? 

MR. WEIL: Objection. I instruct 

the witness not to answer. 

Q. Have you reviewed any papers 
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1 decisions people make with respect to smoking. 

2 That's different than the way you phrased the 


question. 


I Q. Do you know if cigarette smoke from 

flue cured tobacco in American blend mixtures is 


acidic or not? 



I MR. WEIL: Objection. I instruct 


p^^^^he witne^ to answer. 


[“absorb of 



T Do you know the amount that smokers 

^otine in mainstream American 

^day? 


14^»ni cotine 


15WA. 




Do you know the metabolism of 
rption and how it happens? 


0 ■ _ -J Do you know how nicotine is 

17^ i excreted from the body? 

18^^^ MR. WEIL: Objection. I instruct 

19^^^'the witness not to answer. 

Q. Do you know any of the 

C j 

2 '^^harmacologic properties of nicotine? 

22 MR. WEIL: Objection. I instruct 

23 the witness not to answer. 

24 Q. Do you know if nicotine has any 

25 effect o‘n neurotransmitters in the body? 
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MR. WEIL; Objection. I instruct 
the witness not to answer. 

Q. Do you know the receptor 

nteractions of nicotine and how it binds and 
ffects the central nervous system? 

MR. WEIL; Same objection and 

. n s t ru c t i 
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Q. Have you reviewed the American 

Psychiatric Association's definition of addiction? 
A. I've reviewed what was in the Surgeon 

General's report. I'm not sure if that’s the same 
definition. 


DSM-III -R 


Have you ever heard of DSM-III, 
DSM-IV? 

are not the kinds of things 1 would 


memorize, so^l'm not sure if I've heard of it or 





QAre you familiar with the American 
P s V <^2a t r Association's practice guidelines for 


of patients with nicotine 


the treatl 


dependenc eV 


I haven’t seen -- if they are separate from 


anything 


fhe Surgeon General's reports, I would 


not have 


them, I've not seen a document like 


that . 


Do you know what nicotine 


dependence is as a definition? 

I regard that more as a medical judgment 
than an economic judgment. I'm here as an 


economist. 


I'm going to show you a document, 


sir, which I'm going to mark V-5 and ask you if 
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you have a definition for nicotine addiction. Do 


you have a 


MR. WEIL; Can you show him the 


document first? 


Can I see the document? 


ito do with 


iphrased t 




addict ion 


MR. BECNEL; Well, that has nothing 
document. 

MR. WEIL: Okay. The way you 
estion, you said, "I’m going to show 


i y o u a doc " 






MR. BECNEL: I am. 

MR. WEIL: -- "and ask you..." and 


MR. BECNEL: Okay. I'm sorry. 

MR. WEIL: Okay. 

What is your definition of nicotine 


MR. WEIL: His lay definition? 

MR. BECNEL: Whatever definition he 


chooses to use. 

N MR. WEIL: As an economist, okay. 

A. 1 don’t define terms such as "addiction," 

"habituation." These are medical distinctions. 
From an economic standpoint, the only issue is 
that there's some cost to the individual in 
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Q. Do you knov? what the difference 

between physical and psychological dependence is 
on nicotine? 

. Once again, these are medical distinctions, 

not economic distinctions, so economists are not 
^concerned with the mechanism. They're concerned 


iwith wheth ^jtg^ here are costs to change 


this easel 


** NoF 


Philip Mo 


the process that results in it. 
You're working for Philip Morris in 





that 


MR. WEIL: Objection. 


For the law firm representing 


e that's who they're representing. 


but I've hadjno contact with anybody from Philip 


Morris ani 


ley could be representing other 


18%^# cigarette! 


Ipanies as well. 


(Document marked as Exhibit V-B 
for identification) 


Me show you a Philip Morris 


document, sir, which is V-5. 


MR. BECNEL: And counsel, you can 


show the witness 


And 1'11 ask you to turn to Page 6 
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book ? 


That's why I’m asking you. 

MR. WEIL: Can you show him the 


MR. BECNEL; Sure absolutely 


It's '92 



ould thi 


published 



It's '92 


d most of the work on it in '91, I 


So you did the work in '91, 
92. Was this peer reviewed? 



ractice o: 


x> 

By whom? 

iriewers are anonymous. That's the 
Lford University Press, so they 


elect ther^eVi ewers . 


oyaltiesr 



All right. Do you receive 


this book? 


Yes , I' do . 


Q. And how much do you get per book? 

Not much. A few bucks a book. 

Q. About how many books were sold? 

About a couple thousand. 

Q. In terms of your research in 

writing this book, man-hours, how many man-hours 
would you say went into the project -- 
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Well, to the best 


Q. -- or woman-hours, to be 

politically correct? Both. 

A. It depends on what you count. The book 

draws on a number of articles that I'd written, 
but even counting the articles, this was done 
during a ^^^|atical year where I had the entire 
year off teaching, and this was the major 

thing I diii J^hat year. So I would say the better 


part of 


r was spent writing it and distilling 


y other falt^c1es that I'd done in the previous 



Q Are you familiar with personality 

types tha t^^^^sa noke or make a decision to smoke? 

MR. WEIL: Objection, Vague and 



ambiguou^^^^ 

A. P^^^^ality is not what economists do. 

q! I understand. So you have not used 

any psychological, psychiatric definitions in 
terms of nicotine dependence, nicotine addiction , 
as definitions to create your theory and thesis in 
this case; is that correct? 


A. No, because a lot of those sound like 

outcomes as opposed to what we call exogenous 
variables, and that’s what we're interested in. 
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Q, Do you consider tobacco to have 

been universally accepted as a form of drug 


dependence ? 


MR. WEIL: Objection. I instruct 


ithe witness not to answer. 


^and the 1 


whether t 


sthe centr 


doctor, s 





of t oba c CO? 


ambiguou s 




Are you familiar from your reading 
^ture searches that you've done 
to adversely or affirmatively affects 

trvous system? 

I 

een that discussed, but I'm not a 
Icouldn't bring any independent 


this issue. 

^ Are you familiar with the economics 


MR. WEIL: Objection. Vague and 


, A . 11 and ambiguous, because it's a 

big -- I'm an ecorjomist, and I've published on 
tobacco, so I claim some familiarity with this 


general area. 


Approximately how much in any one 


year over the last ten years would you estimate 
Americans spend on tobacco products? 

A. Well, that's the kind of thing I could look 

up, so because I can look it up easily, I don't 
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memorize it, so I really don't know. I know they 
spend a lot, but I have no idea. 

Q. It's in the hundreds of millions or 

|billions, or do you have any idea? 

.A. It's in the billions. 

Q. All right. Can you give me a range 

iisfelof how m a 11 i o n s , would you say, if you have 

0 mi 11 iricans that smoke? 

';a . I ^^^^t even want to try to construct it, 

because i^^rt^ld be guessing at this stage. 

Q . All right. Have you looked at any 

publications of The Tobacco Institute that 
at data? 

What documents have you reviewed 
cco Institute? 

MR. WEIL: In preparation for his 


MR. BECNEL: In preparation for his 

^^report or his opinion or just general knowledge 
^bout the subject. 

A, One document that they publish, the tax 

burden on tobacco, so I have that annually for a 
number of years. 

d- Why do you receive that annually? 
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A. I ask them to mail it to me because that's 

the data that not only I use, but any economist 
who does research on tobacco uses, because that is 
bhe only place I know of that has information on 
he tax rates collected by state on tobacco 
roducts, tobacco sales and similar statistics. 

Q. Can you tell me, sir, who at The 

obacco Ii^^^:ute did you request that they send 
you inf orma^^^n on excise taxes on cigarette 
products c^i^^jbacco products? 

Fo: ^^^ :eiving the publication of the tax 
on^^bacco, I did not make the call. I had 
my secretall and request it. 

Q. I mean who do you get it from? 

shows up in the mail without a 
Nobody writes. They just stick it 
I'm sure they get lots of these 


A. It 

over let 
in the ma 
reque s t s . 

Q . 



Do you have any information from 
our reading of The Tobacco Institute pub 1 i ca t i on-s 
about how many people smoke in the United States? 
A. I don’t think that's in there. I think I 

get that from a statistical abstract or other data 
sources. 

Q. But what is your information, sir, 
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that you use to use numbers to help write this 
report ? 

MR. WEIL; Objection. It assumes 
^facts not in evidence. 

Q. You can answer. 

?A. 1 use a variety of data sets on different 

issues t n ^ ta t different aspects of the smoking 


Well, about approximately how many 
in the United States at this time 
t few years? 

a fourth of the adult population. 
And how many people is that? 
know. I'd have to look up the 
on. It’s millions. It's a lot of 


Are you familiar with the states 
cco as an economist? 

Kentucky, North Carolina, Virginia. 

0 . Any others? 

Probably a lot of other ones grow it, but 
those are three of the leading ones. Connecticut 
grows tobacco for cigars, so other states can grow 
tobacco. Indiana you can grow tobacco easily. 

Q. Have you ever heard of the tobacco 
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block, of southern states? 

A. No, I've never heard that term. 

Q. Are you familiar with what two 

states produce most of the tobacco in the country? 

MR. WEIL: Objection. 

A. No, because as I indicated, I was thinking 

of three ^^^^eing the three leaders. 

0. r" And who are those three leaders? 


I MR. WEIL: Objection. 

iss, without looking at statistics, 

;n impression, would be Kentucky, 


.ar-^^ina and Virginia. 





any one o] 


lose three? 





major producers o^ cigarette products? 
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Q. Percentage-wise? 

MR. WEIL: Objection. 

A. In terms of sales, I’d say maybe 60 

percent, somewhere in there, 

Q. If The Tobacco Institute in 1989 

says they,control three quarters of the market, 


would you 


any information to agree or 


isagree that figure? 



..i Q • L, 


I MR. WEIL: Objection. 

A. know what the share is. 

^ Do you know any information about 
to sales ratio for tobacco products? 



to sales 


Have you ever heard of the earnings 
for tobacco products? 

MR. WEIL: Objection. 


r 

Q. As an economist, does tobacco have 

the largest earnings to sales ratio of any 
consumer product in the world? 

MR. WEIL: Objection. I instruct 

the witness not to answer. 

Q. You've never heard of the term 

earnings to sales ratio, sir? 

MR. WEIL: Objection. I instruct 
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the witness not to answer. 


MR. BECNEL; Counsel, I think 
that's squarely within his field of economics. 

MR. WEIL: It may be within the 

field of economics, but it's not within the field 
[of his report in this case. 

MR. BECNEL; Absolutely it is. 

MR. WEIL; Well, I think it is 
t . 

Are you familiar with the excise 
rettes ? 



Can you tell us approximately -- in 
^mately how much in excise taxes were 
to the cigarette manufacturing 
Itheir consumers? 

St want to look it up in the tax 

lacco. It’s about -- I'm not sure if 

#■ 

it's 1990, but in the 1990's, early 1990’s, 54 

cents a pack total state and federal tax. 

^ Q, Are you aware that The Tobacco 

Institute, between 1989 and 1991, stated that 9.6 
billion roughly equal to the federal government's 
4.07 billion and the state's 5.56 billion were th( 
excise taxes? 
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A. That would make sense, because they sell 

over 20 billion packs of cigarettes a year with a 


tax of over 50 cents a pack. 


\ 




Q. Can you tell me about the 

consumption, the number of cigarettes consumed, by 

I 

the average citizen in the United States? 

MR. WEIL: Per year? Per day? 

MR. BECNEL: Per year. 

Either per day, per week, per 
r, anything that you're more 
t h . 

average person, no, because you'd 
e in non-smokers as well, but if 
n people -- 20 billion cigarettes or 

mething in that range cigarettes, 
ouple hundred million adults, you 
do the math. 

Is it fair to say that the typical 
smoker consumes close to 11,000 cigarettes during 
the year, about 30 cigarettes a day? 

MR. WEIL: Objection. 

A. A pack and a half a day is a number I’ve 

encountered. 

Q. Are you aware of how much the 

average citizen who smokes cigarettes at that 
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level, a pack, pack and a half a day, spends on 
cigarettes per year? 

MR. WEIL: Objection. 

|a. I've presented such statistics in articles, 

_^but it's not something I memorize. 

Roughly? 

MR. WEIL: Objection. 


Is the United States the largest 
bacco products in the world? 

MR. WEIL: Objection. I instruct 

not to answer. 

MR. BECNEL: I think this is 

clearly wi'^^n his field, to extrapolate the 
numbers, . 

Q • Do you know if the United States is 

the worId^^^Sargest exporter of tobacco products? 

MR. WEIL; Objection. I instruct 

* 

the witness not to answer. 

Q. Are you familiar with whether the . 

cigarette companies have increased the amount of 
supply of cigarettes domestically and export-wise 
over the last year? 

MR. WEIL: Objection. I instruct 

the witness not to answer. 
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Q. Are you familiar if cigarette 

products were either outlawed or banned or taxed 
so highly that that part of the economy would 
^shift to other manufacturing sectors and services? 
. Shutting down an industry is always 

costly. On the other hand, 50 years from now, the 
people wh ^^jgB^ 1 d have grown tobacco will be doing 
ther thip-gjj^ It’s a question of how many 
d i s r up t i on^’“^ou cause in the meantime and how much 
their inc^g^^drops over the long-run because 
ou've ta^^^^away a source of livelihood, just 

w^^^re to abolish lawyers, lawyers, many 
of^t^^n w^Wrt get other jobs, but they may not be 
as good j 

Q .f 

industry 
A. Noi 

Q . 

'those studies? 

A . No . 

^ Q. You have no opinion as to what the 

increase in taxation to make it almost prohibitive 
would be on the economy? 

MR. WEIL: Objection. I instruct 

the witness not to answer. 




Were you aware that the tobacco 
hose studies? 

Were you aware of the results of 
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Do you know what the GNP is in 


terms of tobacco? 
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1 

2 

3 
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A. I may have had a one- or two-page 

statement. I don't recall. 

Q. What was the nature of your 




Istatement in that case? 

y 

.A. That I would be testifying on people's risk 

§ 

^beliefs with respect to smoking. I'm not sure 
[Whether m alc^^ t share liability was in in 

;o I'm not sure of the scope of what 
licated, but it just indicated topics 
covered by me as opposed to 
would draw, 

Did you have, sir, any opinion 
idical cost in that case? 

^ had an opinion regarding the 
fethodology for calculating the 
but in that state I did not provide 
|nion on the level of those costs. 

What is your methodology of 
providing that estimate of cost? 

MR. WEIL: Objection. I instruct . 

he witness not to answer. 

Q. Have you done any studies 

concerning the estimated loss of life from 
cigarette smoking in terms of productivity? 

MR. WEIL: Objection. i instruct 
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1 

2 

3 


the witness not to answer. 

0. Have you done any studies 




concerning the economic loss to society for people 


^%ick as a result of cigarette smoking? 

MR. WEIL; Objection. I instruct 
he witness not to answer. 

Are you familiar with the 
d health effects of cigarette excise 


sure if 1 understand that question. 
^ Are you aware of the Warner report 
ing with that subject? 

ad a number of articles by Ken 
ot sure what this particular report 
ing it's Ken Warner you're speaking 

Do you know who he was working for? 

Do you know if his report was used 
part of the Surgeon General's 1989 report? 

A. I don't know. I know that some of his 

studies have been cited in Surgeon General's 
reports, yes. 

Q. Have any of your studies ever been 

cited in a Surgeon General's report? 
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and we've had more than a decade of studies since 
then, so this is out of date. 

Q. Do price changes have different 

ffects on different socioeconomic groups? 

Although there are mixed results on that, I 
elieve the consensus now is that they do have 

e effects, yes, not on socioeconomic 


Have you read Townsend's study in 
the five major social classes and 









-- consumption on prices? 
be1ieve so. 

Would you consider that increase in 
likely to encourage less affluent 
iety to avoid smoking or to quit or 
to not st^rt at all? 

3 ' ' 

A. Well, there’s both a price effect and an 

^income effect, but one thing we know about the 
price effect is that teenagers would be more 
responsive to higher prices, and to the extent 
that they’re less affluent, they would be more 
responsive. The direction of the income effect 
has changed over time. 
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Q. Are you familiar with the studies 

done by Lewitt, Coate, C-o-a-t-e, & Grossman? 

A. Yes . 

I 

' MR. WEIL; Were you done with your 

prior answer? 

Q.: I'm sorry. 

1 t, but I forget how it would have 


nded . 



I apologize. Don't ever let me do 
t intend to do it. I'm trying to do 


f f , 
e onl 
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Wasserman study which is, I believe, cited in my 
pile over there, and there are two new working 
papers involving Frank Chaloupka published by the 
ational Bureau of Economics Research, which are 
jalso in the materials that I'm providing. 


study, siU 




Are you familiar with the Harris 


aware that he’s done a study based 


on age group^ using original data. He may talk 


about oth 


one a ne 






dealing w 


ople, but I don't know that he's 


Are you familiar with his studies 
le health implications of the 1983 


doubling o^°^^deral excise taxes on cigarettes? 

A. I'yeTead a number of his studies. I'm not 


sure whic] 


Na tiona1 


do you happen to know if this is the 
lu of Economics Research working 


paper or istnis something put on the Worldwide 


Web? 


This is his studies in '82 and his- 


tudies in '86. 

A. I've read his American Economic Review 

article if that's one of them. I'm not sure if 
I’ve read the other ones. 

0. Do you consider cigarette excise 
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end of Cassette No. l. 


(Recess) 


THE VIDEOGRAPHER; The time is 
4:22. We are on the record. This is the 
beginning of Cassette No. 2. 

BY MR. BECNEL: 



Q . 1 want to talk to you about your 

pinion i|f“.„±J^is report, sir. The opinion that you 


rendered mainly consists of two parts, is that 


correct, 




1 and Part 2? 


correct. 


cco ai 


All right. You said the idea of 
Ition. What is your term that you 


used tobac b%^ addiction in this report on the first 
page? WhaF^CTO you understand that to mean? 

A. Co ij^^^ to changing your smoking decision. 

Q.Now, in terms of this case, do you 


believe tnat^ as the excise taxes are increased, 

m 

you will have some proportionate decrease in 
consumption? 


Yes . 


Do you think that that's a good 


thing ? 


I don't draw a value judgment with respect 


to it; however, if people fully understand the 
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consequences of smoking and if there are no 
societal costs resulting from smoking, then excise 
taxes are bad from an economic standpoint. 


Do you 


that the tobacco 


industry, often when the tax is increased, they 
also increase their profitability margin? 

MR. WEIL: Objection. I instruct 

It he wit n e p^^ o t to answer. 

O. ^ Have you done any studies 


concerning 


in additi 



le increase in cost or 


jo the excise tax issue? 


No^^my studies have not focused on 


profitabid 


with the 


are raise 




Do you know of any studies dealing 
in of profitability when excise taxes 
at the cigarettes use to help 


increase ^i|ej r profitability? 


MR^ WEIL: Objection.' I instruct 


the witness not to answer. 

MR. BECNEL; TO the information of* 
any studies that he knows about on those issues? 

MR. WEIL: On profitability? 

MR. BECNEL; On profitability. 

MR. WEIL: He's not here to testify 
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approach with respect to other risks, to look at 
the true risk and to see if people's perceptions 
are above or below the true risk. This has been 
done for other risks. 

o. What other risk has this been done 


for? 


t roke , e 


|oes, diabetes, cancer, heart disease, 
Isema. You name it in terms of how 


RneSSSSSHiSSSS 

people th’i^k^about mortality risks generally, and 


I ' ve done! 


Il believe for some consumer products 


s well. 


What consumer products? 


A. " In^^EPA study, we asked people to assess 
the risks^^^iociated with, I believe, toilet bowl 


cleaner a 


Foundat i ol 



Pesticides. 

^ Are you familiar with the Mayo 
^Nicotine Dependent Center patient 


questionnaire? 


Q. Have you ever seen it? 

If I saw it, it was in passing in the 
literature, but I don’t recall having seen it. 

Q. In your questionnaire that you use 

how many pages is it? 

It depends on how you print it out. It's 


Waga & Spinelli 


( 201 ) 992-4111 


51954 0103 




1 

2 

3 






1 0 

M 

llM 


1 

14 
1 5 
1 6 




1 8 

i 

2 1 ^ 
22 

23 

24 

25 


104 


printed in my book, and I could pick up the book, 
and we could look at it. 

Q. Why don't we do that. 

!A . Why don't 1 use the official exhibit. It 

goes from Pages 153 to 155, but there's 
information pertaining to how things could be 




coded thr( 


to 157. 

(Interruption) 

MR. BECNEL: Can we go off a 


second. 


^“4 : 2J 



THE VIDEOGRAPHER: The time is 

nd’are going off the record. 

(Discussion off the record) 

THE VIDEOGRAPHER: The time is 

4:36, and p^e^ a r e back on the record. 

BECNEL: 

Q. Can you tell me, sir, in terms of 

your Etudy^tnat ygu did, did you get the data 
yourself, or did you have someone else gather it 
for you? 

A. Which study? 

Q. The ones that you're basing your 

opinion on, meaning your book and the industry 
study that you used as well as the second study 
that you did yourself. 
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MR. WEIL: Objection to the form of 

the question. 

A. There are only three original surveys that 

1 ’ve analyzed - - 

Q. Okay. Why don’t we start out -- 

A. --on risk perceptions. 



ne at a 



Okay. Let's start out and do them 
I don't want to compound or make 


±t diffici^Lt^ Let's start out, what is the first 
one you r^^^^wed? 

^ counting reviewing other studies 

in li ^^^ ture which I've reviewed, the first 

data set Audits & Surveys data for 1985. 

Q.And you used that, and that's part 
of this r? 

A. Th|^^»as part of my analysis in my book, 

and I dre ^^^^ on it for this report, yes. 

Q. Okay. What other one did you use? 

A. I ran a telephone survey in Durham, North 

Carolina, on smoking risk perceptions, and that’s- 
also discussed in this report. 

Q. Is that in your book, the survey 

form that you used that you just referred to when 
we broke? 

A. No. That was the Audits & Surveys survey 
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form, but in the text of my book, I give my survey 
questions, my key survey questions. 


^ Q. How many questions were there? 

^You're welcome to use the book if you need to 
refresh your memory. 

Well, I'm not sure of the count- If you 


exclude 


uestions 



lal characteristic questions and 
It smoking status, there were two 


risk que s , three counting life expectancy. 


And you're on page what? 


Page! 1B3 . 



Did you design this study - 


called "Survey"? 


1 alking about my survey. This is the 



other sur 



yours ? 


Q . I F i Okay. Yours, how many questions on 


I don't know. It's not printed in here. 


but essentially it was patterned after this one 
except I eliminated some of the introductory 
questions like "Do you know or have you heard 
smoking shortens a person's life?" I did not ask 
those questions. Instead, I asked about lung 
cancer mortality, overall mortality and life 
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expectancy loss. 

Q. In terms of what you did, what 

tables did you use in terms of the Department of 
abor tables statistical data in connection with 
our results? 

I'm not sure I used any Labor Department 

tables . 

Q, What tables did you use? What life 

^tables di v^ use? 

A. Vi^^^^tatistics of the United States. 

Q. What year? 

A. I ' t recall. 

Q.f 1 Well, when was this study done? 

A. It in the book I believe around '90 or 

91 . 

0 . 




All right. How many people did you 

survey? 

A. A ^^^le hLi.ndred. The exact number is in 

the book. 

Q. But you don't independently recall? 

A. 2 0 6. 

Q. All right. Who did the telephone 

survey ? 

A. A graduate student at Duke. 

Q. Had he ever done that before? 
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A . 


I don't recal1. 

Q. Do you know how many people of that 

population said they tried to quit smoking? 

A. I don't recall that either. 

Q. Do you know any of the demographics 

of the people population in that state? 

A. I ' v e^i4j bl i shed studies indicating 

ofiles of samples I've drawn in 

Was this a statistical study that 
puter generated selection process so 
be race neutral, bias neutral and 

was not a computer generated study. 

How did you make the selection of 
oing to ask questions of? 
s random calls out of phone 

So you took a phone book, put it in 
front of somebody and said "Call every 50th person 
>r every 100th person"? That's how you did it? 

A. We had a specified procedure. I don't 

recall whether it was every 50th or every lOOth. 

0. Whatever the procedure was, whether 

it was followed or not followed, it was up to this 
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graduate student that was doing it? 

A. I was not there when the graduate student 

made the calls, 

I Q. So you can't tell this court 

whether or not he did it correctly or incorrectly, 
can you? 

He ^jsfe^ cated that he followed the procedure 
f get t randomly 

0- I didn't ask you that question. 

You can't the court in this case whether he 

id it co3 ly or he didn't do it 

A. Know whether he was lying. 

Q- Because you didn't see him, and you 

t he did? 
correct. 

You told him what to do, and you 
have done it, but you can assume 
just as easily that he may not have done it? 

MR. WEIL: Objection. 

No. There's no reason for him to lie to me 
about how he made the calls. 

Q. Did you keep -- this was a 

telephone survey. How were the records kept? 

A. They were written, so we had written 


^don ' t kno 


Q. I 

^as sume he ^ 
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A. I don't think that was a large number, and 

if it was, we coded it up that way, but I don't 
recall it being a big number. 

Q. How many total calls were made to 

get the 206? 

A. I don't recall the count. 

Q. Do you have any information as to 


I,^now is that he reported that it was 
easy to do. It was not like a low 



But he reported that. You didn't 
i d ly ou ? 

correct; but his incentive would not 
be to tel|Lv»Ki^ it's easy if it's hard. 

Did you do a sample or an audit 
survey yo^^^^lf to verify what was projected and 
what was expected and what you were finding on a 
randomized basis? 

A. What I did do was compare the responses of. 

this survey with the Audits & Surveys national 
survey, and they tracked fairly well. 

Q. Have you done retrospective studies 

before? 

A. Retrospective studies of what? 
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students don't get phones and don’t get listed in 
the phone book, whether it’s current year or next 
year? 

If they list you, a Duke student next year, 
you'll typically have a different form because 
your dorm room moves. 

Q - I But you'll be listed? 

u lose your number in May when you 
July and August you're gone. You 
ptember. You get a new number. 

When are phone books published? 
recal1 . 

Are you aware that the phone books 
lished between September and October 
ective in January? 

our survey largely in the summertime 
e no students. 

So you discounted the student 
population in the Chapel Hill area,- is that 
correct? 

I didn't discount them. 

MS. JOHNSON: I object to the form 

Of the question. 

Q. How many students in the Chapel 

Hill are‘a, Duke University? 
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A. Once again, I don’t believe I asked that 

quest ion. 

Q. Are you aware that there are many 

|studies that ask that very question with 
;statistical data on each? 

data with respect to an 
undefined reference point. 

In 1991 Rachlin did a study dealing 
ct things, did he not? 

en a number of studies with respect 
reference points such as that. 

Have you seen the Rachlin study? 

MR. BACNEL: That'S R-a-c-h- 1 -i-n. 

believe I have. 

You were trying to find out about 
ere you not? 

was doing overall smoking mortality 


risks, and I aIso,did a sensitivity test on lung 


cancer and life expectancy, so I was doing all 
three. 

Q. Did the smokers discount their risk 

of a habit in the survey that you did? 

MR. WEIL: Objection. Vague and 

ambiguous. 

A. I had no evidence that they discounted it. 
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your study either? 

A. In the first two studies, no. In the third 

study, we have detailed ethnicity information. 

^ Q. Did you use high school students at 

all in your study? 

16- to 19 -year-olds would presumably 


include hi 


Q ■ 



chool students. 

When using -- and how did you 


determine her they were in high school or they 


had quit 



school? 


In^^P^e studies, I didn’t. Subsequently, 
h^^^ a in which I have information about 

^^^educat ion, but that’s -- we don't 
tart the^^^its & Surveys study at 16. I believe 


t start s 


Q. Are you aware, sir, that over 30 

percent o^^^^rican Americans drop out of school? 

MRv WEIL: Objection. 

I don't know what the exact percentage is. 
Q. Did you try to adjust your study to 

eflect that fact? 

MR. WEIL: Objection. 

My third analysis controls for both race 


and education. 


Did you take into consideration, 
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since you were in a ma^or college town doing your 
survey, that daily prevalence of smoking among 
those without college plans differ three times for 
that of those with college plans, meaning that 
they're going to go to college? 

MR. WEIL: Objection. 

No L^^ ^iid not target my survey differently 


ased on 




ikely to 


^ge plans . 

0 Are you aware of the difference? 
^ople without college plans are more 


sfnoke ? 


14 percenf 



That's correct, 30 percent versus 
ere you aware of that? 


1 'm '^^t aware of the exact number. 


that's W- 


from all 



Did you ever look at the WHO study, 
a cross national study of children 


*he various countries? 


A. I may have^seen a reference to it, but I 

don't think I’ve read the original study. 

Q. Does social climbing play any role- 

in youth smoking? 

A. What do you mean by "social climbing"? 

Q. Meaning having negative or 

affirmative consequences by peer groups. 


Conceivably it could. This is not 


Waga & Spinelli 


(201) 992-4111 





12 5 


something I’ve examined. 


Q. Were you aware that Henningfie1d, 

Clayton and Pollen did a study on that? 

V 

I MR. WEIL; Objection. 


Do you realize that Jessor, 


-e-s-s-o 


One 

these stu^ 


study in 


^^^^id a study on that? 

MR. WEIL; Objection. 

^^^ain, I may have encountered some of 
1^^. I don't recall them by name. 


’ Are you aware that the U.S 


f Health and Human Services did a 


n and 1989 on that? 

jg! MR. WEIL: Objection. This is also 




beyond the_gxope of his report. 


e f erred 


some poin 



?s in the Surgeon General's reports or 


ere, I would have come across it at 


Are you aware that the Surgeon 


General's report in 1989 reported that one quarter 

21 or more of all regular smokers will eventually die 

22 of smoking-related diseases with an average loss 

23 of 21 years of life per person? 

I don't recall the exact numbers, 

Q. Do you agree with that or do you 
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disagree with that? 

MR. WEIL: Objection, 

A. I've seen different statistics out of 

surgeon generals' reports that put the risk 
differently. 

Q. Well, what do you consider the risk 

to be of who smoke beginning at age 12 to 

5 and e v pij^^a 11 y die? 

A. Yo ^^p ted the Surgeon General saying it's 

25 percen^^^^hat number would be within the range 
ted based on the Surgeon General's 
As of 1991, my range was 18 percent 
, so 25 percent is almost right in 
the range. 

All right. Are you familiar with 
which is called the preparatory 
covers thinking about it, talking 
re you actually start? Are you 
familiar with that term -- 

MR. WEIL: Objection. 

Q. -- in teen smoking? 

A. No, I've never seen that literature. 

Q. The second stage would be initial 

trying. Have you ever heard of that? 

MR, WEIL: Objection. 
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Not within the context of any particular 


literature . 


The third stage would be 


xperimencation. Have you ever heard of that? 

MR. WEIL: Objection. 


Same answer. 



egularly 




ever hea: 


And then the fourth stage would be 
Have you heard of that? 

MR. WEIL: Objection, 

t told me. Other than that, I’ve 


Q - ^ fifth stage would be 

nicotine ^^^^ndence, and that's from a 1984 study 
and a 19 88 ^2udy by the United States Department 


of Healthiand human services 


MR. WEIL: Objection. 



You've never heard of those five 


tages 


No, 1 haven't. 


Q. -- in youth smoking? 

And I don’t think they're particularly 


meaningful. 


Is dependence characterized by 


:hree critical factors, sir: Tolerance, the 

experience of unpleasant psychological sensations 
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vague and ambiguous. 

Q. You can answer. 

A. Cessation may come up, but it's not the 

^ocal point of my report. 

Q. Do you smoke, sir? 

,A . No . 



0- Have you ever smoked? 

A but never smoked cigarettes, 

^^although one once but did not inhale. 

MR. VERNON: That sounds familiar. 

THE WITNESS: It'S a presidential 


fanswj^ 


^Carville to 

Q- ! 

lyou when 



MR. BECNEL: My buddy James 

you that one. 

Can you tell me, sir, how old were 
irst attempted to smoke? 

MR. WEIL; Objection, I instruct 
the witne^^^^5t to answer. 

Q. Does anybody in your family smoke? 

MR. WEIL: Objection. I instruct - 
^he witness not to answer. 

Q. Has anyone in your family had 

health*related problems related to smoking? 

A. None that I know of. 

Q. Do you have any children? 
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How many? 


A . 


Q . 

Two . 

i Q. Do they smoke? 

A. I don't know whether they've tried 

! 

cigarettes, but to the best of itvy knowledge, 



to your kh dge? 


A . I 

“^i sit me 
Iknow^^J 

Q. P 



at I would call regular smokers 
Well, do they or do they not si 


live with them, and they don't 
so the best answer is that 1 di 


tell the t 



And you don't know whether the; 
or don’t tell the truth, do yo 
MR. WEIL: Objection. I instr 

t to answer. 

Are you aware, sir, that if we 
for example, an article out of 



^smoking that it's the consensus of the negoti 
the Congress and within the industry that 
don't tell the truth about smoking? Are you 
of that? 

MR. WEIL: Objection. I instr 

the witness not to answer. 
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Q. Do you know what percentage of 

people in the smoking population attempt to quit 
smoking each year? 

MR. WEIL: Objection. 

I don't recall the exact percentage. I 
[know a lot of them say they attempt to quit, but 


I'm not SI 


?hat that entails. 

Are you aware that Johnson and 


O'Malley 


iachman, B-a-c-h-m-a-n, made studies 


on that? 


^ MR. WEIL; Objection. 

)w a number of people have made 


studies. 



n't recall the 


authors. 


Are you aware that youth make 


frequent |«^'d^nsuccessful attempts to quit smoking 


and that 


half of the US smoking youth attempt 


to quit eicpyear, but less than 1/5 of the youth 


actually quit? 


MR. WEIL: Objection. 


I haven't seen that study or those 


statistics 


Are you familiar with the study by 


Carlton, Melia, M-e-l-i-a, and Moyer in 1990? 

MR. WEIL; About? 

MR. BECNEL: About smoking and 
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sample. By the same token, a half an hour ago you 
were intimating that it was a sample filled with 
people who would be alert to risks of smoking. 

Now you’re suggesting it’s a sample that has the 
opposite properties. 1 think if you look at the 
Durham, North Carolina, area, you'll find that 


It's not 


rn filled with tobacco farmers. This 


is a soutEer.Bu industrial town. 


I Are there any manufacturers there? 
^They have -- IBM has a plant there. 


general E^Hp^ric has a manufacturing plant there, 
o t ^^ re ^^^^anufacturing industry there as well 
s r i |jM^o f high -- it’s a high tech services 


rea as v/l 



Any cigarette producing 


manufacturer^ there? 


I know if they were still active. 

Liggett a^^^lyers used to be there, but I believe 

#■ 

they have shut down their manufacturing operations 
and have exited the area as of that time. 

Q. How about wholesalers, 

distributors, retailers? 

MR. WEIL: Of cigarettes? 

MR. BECNEL: Of cigarettes. 

.. I- don't know. I assume they have 
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wholesalers everywhere and distributors. 

Q. Have you done any research on the 

wholesalers, retailers, distributors of cigarettes 
nd the cigarette industry? 

No, but in roughly a decade of living down 
■there, I never met one of them, so 1 assume 

every street corner. 

Now, you said you used a bunch of 
u referred to Roper Center surveys,- 
t ? 

surveys and Roper surveys. 

Where did you get those from? 
lup surveys we got out of the 
North Carolina labor library, which 






^^University 


I believe 





le source where we got those, and 
eys were pulled off the web, so they 
generated. 

Did you pull them off the web? 


Q. Somebody else did? 

That'E correct. 

Q. Who did? 

Dr. Nichols perhaps aided by a computer 

Who is Dr. Nichols? 
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A. Dr. Albert Nichols is a former Kennedy 

School professor and economist who now works for 
NERA . 

Q. What is the opinion you intend to 

give to the court in this case, sir? 

A. Well, the most complete statement of the 

expert report, but in a nutshell, 
that the evidence I’ve seen 
smokers are making rational 
decis ions LaJSs^ ha t they're informed of the risk, 
f anythi^^^^they may overperceive the risks 

te^^^th smoking. They're responsive to 


ih the same manner as consumers are in 
>tion contexts, and I've also shown 
Idiffer systematically from 

terms of their attitude towards 
they're more willing to work on 
is, and my current research suggests 
that, even within a hazardous job, they're more 
likely to get injured, more likely to get injured, 
%t home so the evidence we have is consistent with 
rational risk taking behavior. 

Q. Do you think that more people who 

are in industry without college educations are 
more prone to be in industries that have high 
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in]ury ra tes ? 

A. Your educational background will affect the 

types of jobs you have access to, and if you're 
less well educated, you're more likely to be in a 
blue collar job and those are riskier than white 


collar jobs. 



Is there not association between 


eople f rptn "^roken homes and risk taking? 

I ^^®^t know. We control for household 


structure! 


ther ty] 


hrBren 


that you 
when you 
single a< 


a^ r i t a 1 status, number of children, 

things. Typically, these surveys 
^^formation on whether you came from a 

I 

^^so I've never seen studies of that. 


Do you have any studies concerning 
ooked at on any reports concerning 
■ have one member, unwed mother type, 
raising multiple children? 




MR. WEIL: Objection. 

A. Our recent study does take into account 

whether you're a female, unmarried, and we've alsr) 
ooked at dependents and so on, so that would be 
part of the sample as well, and we have detail 
controls for all demographic background 


Is it true, sir, that the packages 
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Q. Does the determination of whether 

you’re nicotine dependent or not play any role in 
whether you're able to quit or not? 

^ MR. WEIL: Objection. I instruct 

§ 

the witness not to answer. 


Q . 

%peer revi( 






In terms of risk analysis, what 
methodology did you use to determine 
.that smok|^g.v^is a risky business? 

Wh^^^^eer reviewed methodology did I use to 
determine f^^i ther the true risks of smoking? 

Yes . 

the fatality count generated by the 
Surgeon General. 

What year? 

my book. I forget the year. Maybe 
^it's 19 8 * somewhere in that time period. 

O. Well, why don't you look in the 

us a^bout what year how many peop 1 e 
died from cigarette smoking? 

A. 300,000 deaths per year in 1988, then in 

it was 337,000 deaths per year, but the more 
recent evidence that I used for 1991 is 
$434,000 -- 434,000 people. 

Q. Where does that come from? 

A. That was the Surgeon General -- the last 


# book and 


http://legacy.library.ucsf.ed 
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estimate was by the Surgeon General as cited in 
the New York Times February 1, 1991, Page A-9. 

Q. So you used a newspaper account to 

et the data? 

A. Well, the first two studies were not 

^newspaper accounts, but since the Surgeon General 
^had not i a new report that I had in my hand 

d since I wanted to stay as current 
used the New York Times updating of 
neral's estimates. There was no 
rt that I could hold in my hand that 



^Disease C 
^smoking i 



Are you aware that Che Center for 
1 and Prevention estimated that 
ponsible for 43 4^,000 deaths each 
year in t he Ui iited States? 

A. Thl^^^ the number I just read. 

Q ^ Yes. You are aware that they are 

the ones that came up with that number? 

A. Well, the Surgeon General doesn't do very , 

^uch original research. He simply blesses other 
research. 

Q. In terms of your opinion, sir, you 

said you have reviewed, but you don't have with 
you, some additional audits and surveys. That's 
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1 I not in your report, is it? 

2 I A. The new report is cited in my expert 

3 I report, the new Audits & Surveys study is cited 
here . 

Q. Between now and the time you 

^testify, are you going to do any additional 

i 

'm analyzing that data not as we 
s in the process where I'm analyzing 
papers using the data. 

Are you intending to change your 
;he four corners of this expert 
o your trial testimony? 

know what the data will tell me. 

^11 me something that's different, 
>ther, then I will be guided by what 


Well, you are aware when this case 
is going to trial? 

A. People have talked about November. 

0- All right. How many hours do you 

intend to do doing additional research and labor 

related to your charge in this case? 

A. Well, I'm not being reimbursed by anybody 

for the vork on the Audits & Surveys data. That 
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is independent academic work that I happen to be 
doing with that data, so they are not paying me to 
do this, nor is any other law firm affiliated with 
the cigarette industry paying me, so I don't know 
.how many hours I'll be doing. These aren't 
billable hours, and as for what I will do that 

n, it depends on what they ask me to 


Have you finished the work they’ve 
o thus far? They've asked you to 
You've written a report. Did 
o do anything else? 

Have they asked you to review any 


o’cument s ? 

Wre some additional articles that I'm 
9 • 

Have you seen any of the other 
expert reports in this case either from the 
^plaintiffs' side or the defense side? 

N o . 

Q. Have you met with any other experts 

in this case? 

A . No . 

Q. In terms of what you have done in 
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this case, sir, you are governed by a code of 
ethics as an economist? 

A. And as a law professor at Harvard. 

Q. As a law professor at Harvard and 

as an economist, what codes of ethics do you feel 
obligated to follow? 

MR. WEIL; As it relates to his 
^ participf%ic>^ in this case? 

MR. BECNEL: As it relates to 
anything as a person first, then as it 

^^^^lis case second. 

A. T^H^basic code I have with respect to 

r^nd testimony is the same, which is to 
the truth as I see it. 

Are you aware of the ABA Code of 



cause I'm not a lawyer. 

I understand, but are you aware of 

I hope that you have one, but 1 don't- 
know what it is. 

Q. The Harvard Law School is an ABA 

approved facility, is it not? 

A . Yes, it is. 

Q- Do they require that professors and 
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Maybe a day of prep, one day deposition. It's not 


a lot of hours. 


Was your deposition ever taken in 


that case? 


Yes, it was. 


Q. Who took it? 

Larepresenting the State of 


is sis sippd 



I don't recall their names 


Don Barrett? 


idn't know them even if I heard them. 


Ron Motley? 



^t know 


Where was it taken? 


He^^Tn Boston at Hotel Sonesta . 




How long did your deposition last? 


Did Michael Moore participate? 
did ,not make the trip. 

MR. BECNEL; It'S 5:30. 

MR. VERNON: When was that? When 


as it? 

22 Q. When was that deposition taken? 

23 A. This year within a month or so before they 

24 settled, I think somewhere in there. 

25 ‘ MR. BECNEL: Since we agreed to let 
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1 the court reporters go home for the evening, we 

2 will terminate the deposition and rejoin you in 


3 the morning. 

r ^ 

f'-' your word. 


corning be^ 



MR. WEIL: You're a man true to 


THE WITNESS: What time might this 


MR. WEIL: You can go off the 


^pr e c o r d. 


14 W 


16 X 


3 0 , a n d p 


THE VIDEOGRAPHER: The time is 

ire off the record. This is the end 


. 2 . 



(Whereupon the deposition was 
adjourned at 5:30 p.m.) 





Waga Sc Spinelli (201) 992-4111 

http://legacy.library.ucsf.edMid/fjqOTtpi§0/pGWw.industrydocuments.ucsf.edu/docs/mfgl0001 


51954 0149 






COMMONWEALTH OF MASSACHUSETTS) 
SUFFOLK, SS. ) 


I, Lisa A. Miller, Registered Professional 
Reporter and Notary Public in and for the 
Commonwealth of Massachusetts, do hereby certify 
that there came before me on the 24th day of Sept. 


1997, at 


ho was 


and nothii 


touching 
n this < 



depositio 
by the wi 





p.m., the person hereinbefore named, 


sworn to testify to the truth 


ut the truth of his )cnowledge 

I' 

concerning the matters in controversy 
|; that he was thereupon examined upon 
I his examination reduced to type- 
^ my direction; and that the 
^ a true record of the testimony given 


^ certify that 1 am neither 


attorney ^ 


)unsel for, nor related to or 


employed ]^^^^ny attorney or counsel employed by 
the parties hereto or financially interested in 
the action . 

In witness whereof, I have hereunto set my 
hand and affixed my notarial seal this 25th day of 
September, 1997. 


J 

Notary Public My commission expires 04/07/00 


Waga & Spinelli 


(201) 992-4111 


51954 0150 





